IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
. :
SCOTT HORNI CK E NO. 08-412-3
MEMORANDUM
Bartl e, C. J. Cct ober 6, 2009

Now pendi ng before the court is the notion of the
def endant, Scott Hornick, to dism ss the superseding indictnment
charging himw th one count of conspiracy to conmt interstate
transportation of stolen property in violation of 18 U S.C
§ 371, six counts of interstate transportation of stolen property
in violation of 18 U.S.C. 8§ 2314, one count of conspiracy to
burgl ari ze pharmacies in violation of 18 U . S.C. 8§ 2118(d) and two
counts of pharnmacy burglaries in violation of 18 U.S. C
§ 2118(b), as well as aiding and abetting in violation of 18
UusC § 2.

According to the superseding indictnent, the defendant,
al ong with Sasha Janice Ingardi, Jerry Todi sco, Anthony Todi sco,
and others, financially supported thensel ves by burglarizing
comerci al busi nesses up and down the east coast over a span of
six years. The defendant's sophisticated nethod of operation
involved traveling with others to and fromthe victim busi nesses
in stolen or rented sport utility vehicles and m nivans and

burgl ari zing the businesses in the |late evening or early norning



hours. The defendant and his acconplices were typically in and
out of the victimbusinesses, which included Best Buy, Tweeter,
Ritz Canera and ConpUSA, in 60 seconds. The stolen property was
resold on the black narket by Vallin Malcom a fence and co-
conspirator. The Government asserts that nore than 150
busi nesses were victimzed by the defendant and his co-
conspirators between August 6, 2001 and July 27, 2007.

When deciding this notion to dism ss the supersedi ng
i ndi ctment, we must accept as true the factual allegations set

forth in the pleading. U.S. v. Besmajian, 90 F.2d 1153, 1154 (3d

Cr. 1990). Qur Court of Appeals has held that an indictnent is
sufficient if it "(1) contains the elenents of the offense
intended to be charged, (2) sufficiently apprises the defendant
of what he nmust be prepared to neet, and (3) allows the defendant
to show with accuracy to what extent he may plead a fornmer
acquittal or conviction in the event of a subsequent

prosecution.”™ U.S. v. Kenp, 500 F.3d 257, 280 (3d G r. 2007).

The defendant contends that Count One of the
supersedi ng i ndictment charging himw th conspiracy to comm t
interstate transportation of stolen property is duplicitous
because it charges "two separate conspiracies with two different
objects permtting the jury to convict even if split as to which
conspiracy and object had been proven."” Defendant theorizes that
one conspiracy was entered into and existed between Hornick, R M

and R MM and anot her separate conspiracy existed between



Hor ni ck and Sasha Janice Ingardi, Jerry Todi sco, and Ant hony
Todi sco.
A count is duplicitous if it charges two or nore

di stinct and separate offenses. United States v. Starks, 515

F.2d 112, 116 (3d Gr. 1975). Count One of the superseding

i ndi ctment charges a mass conspiracy unlawfully to transport
stol en goods and nerchandi se with a value of $5,000 or nore in
interstate commerce. It does not run afoul of the duplicity rule
sinply because it charges the defendant with conspiring to
transport stol en goods and nerchandi se on many different

occasi ons or because nunerous co-conspirators are invol ved.

In United States v. Kelly, 892 F.2d 255, 259 (3d Cr

1989), our Court of Appeals articulated a three-step inquiry to
determ ne whether a "series of events constitutes a single
conspiracy or separate and unrel ated conspiracies.” First, we
determ ne "whet her there was a common goal anong the
conspirators.” 1d. Here, the superseding indictnent alleges a
common goal anong Hornick, RM, R MM, Ingardi, the Todisco
brothers, and others to burglarize commercial businesses,
particularly those selling digital cameras and perfune, along the
east coast and to sell the stolen itenms through a fence, Vallin
Mal com

Second, we nust "look at the nature of the schenme to
determ ne whether 'the agreenment contenplated bringing to pass a
continuous result that will not continue w thout the continuous

cooperation of the conspirators.” 1d. The agreenent between
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Hornick and the others to transport in interstate commerce stol en
goods and nerchandi se required a steady stream of such stol en
goods. The success of the burglary ring required the continuous
cooperation of Hornick's co-conspirators in that a successful
burgl ary, which involved forcibly entering the prem ses and
pl aci ng the stol en goods in bags in approximtely 60 seconds,
required the participation of nore than just Hornick.
Furthernore, the Court of Appeals has held that a "single
conspiracy is not transfornmed into a series of unrel ated,
mul ti pl e conspiracies nerely through a change in its nenbership.”
Id. According to the superseding indictment, RM and RMM
only participated with Hornick until the two were arrested in
| ate Cctober 2002. Sasha Ingardi, Jerry Todi sco, and Ant hony
Todi sco joi ned Hornick and others, including Vallin Malcom and
continued burglarizing businesses through 2007. There i s nothing
in the superseding indictnent to indicate that this change in
menber ship divides into two separate conspiracies the mass
burgl ary conspiracy headed by Hornick. 1d.

Finally, we nust exam ne the "extent to which the
participants overlap in the various dealings." 1d. The

Gover nnent need not prove that each defendant knew all the
details, goals, or other participants' in order to find a single

conspiracy.” 1d. (citing United States v. Theodoropoul os, 866

F.2d 587 (3d Cir. 1989)). The overlap of the tine and activities
of Hornick and Malcomw th the various other co-conspirators

supports a finding that all were involved in the same conpl ex
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burglary ring led by Hornick. [d. at 260. W find that Count
One alleges a single conspiracy with one object and, therefore,
it does not violate the rul e against duplicitous counts.?

The defendant further contends that a potenti al
vari ance exi sts between the indictnment, which charges one
conspiracy, and the proof, which the defendant suggests m ght
show nultiple conspiracies. This argunent is premature. W
cannot predict what the Government will prove at trial, and a
determ nati on of whether a variance exists requires an

exam nation of such proof. United States v. Malik, No. 08-0614,

2009 W 1922257 (E.D. Pa. July 2, 2009).

Next, the defendant contends that Counts Two through
Seven of the superseding indictment inproperly plead in the
conjunctive. These counts charge the defendant with the unl awf ul
transportation in interstate commerce of goods and mnerchandi se
known to have been stol en, converted, and taken by fraud.
Pursuant to 18 U.S.C. 8§ 2314, a person is guilty of interstate
transportation of stolen property when he transports the goods or
mer chandi se, knowi ng they were stol en, converted or taken by
fraud. The defendant incorrectly posits that the indictnment's
use of the conjunctive, instead of the disjunctive, msleads the

jury as to what constitutes a violation of the statute. An

1. The defendant al so argues, with respect to Count One, that
the "Overt Acts" section only identifies 27 of the 150 busi nesses
that he allegedly burglarized. The Governnment is correct that it
need only prove a single act in furtherance of the conspiracy.
United States v. Knapp, 781 F.2d 1008, 1012 (3d Cir. 1986).

Thus, the defendant's insufficiency argunent fails.
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i ndi ctment that pleads in the conjunctive does not preclude a
conviction if only one form of prohibited conduct is proven.

Val ansi_v. Ashcroft, 278 F.3d 203, 216 n.10 (3d Cr. 2002).

Furthernore, it is "settled | aw that where a statute denounces an
of fense disjunctively, the offense may be charged conjunctively

inthe indictnent.”" United States v. Ni ederberger, 580 F.2d 63,

67 (3d Gir. 1978).

Wth respect to Count Eight (incorrectly referred to as
Count Ten in the defendant's notion), the defendant asserts that
the Governnent fails to identify an overt act that the defendant
commtted in furtherance of the alleged conspiracy. The
Government has agreed not to contest this aspect of the pending
notion and will seek a second superseding indictnment to identify
at | east one overt act.

Finally, the defendant contends that Count N ne
i nproperly alleges that he entered and ai ded and abetted the
entry of the business prenmi ses of a person registered with the
Drug Enforcenent Agency on January 5, 2004 to on or about
July 27, 2007. Defendant conplains that the time frame is not
specific enough to allow himproperly to prepare his defense. W
agree. W will require the Governnent to advi se the defendant
forthwith of the approxi mte date or dates in question to the
extent it has not already done so.

For the foregoing reasons, we will grant the notion of
t he defendant, Scott Hornick, to dism ss Count Eight of the

superseding indictment and will require the Governnent, if it has
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not done so, to advise the defendant forthwith of the approxi mate
date or dates he allegedly violated 18 U. S.C. 88§ 2118(b) and 2 as
all eged in Count Nine of the superseding indictnent. W wll

deny the notion in all other respects.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
. )
SCOTT HORNI CK : NO. 08-412-3
ORDER

AND NOW this 6th day of Cctober, 2009, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of the defendant, Scott Hornick, to
di smi ss Counts One through Seven, and Count N ne of the
supersedi ng i ndictnment is DEN ED

(2) the notion of the defendant, Scott Hornick, to
di smi ss Count Eight of the superseding indictnent (incorrectly
denom nated as Count Ten in the defendant's notion) is GRANTED
wi thout prejudice to the filing of a second superseding
i ndi ctment containing an anmended Count Ei ght; and

(3) the Governnment, to the extent it has not already
done so, is directed to advise the defendant forthwith of the
approxi mate date or dates he violated 18 U . S.C. 8§ 2118(b) and 2
as alleged in Count N ne of the superseding indictnent.

BY THE COURT:

/sl Harvey Bartle 11

C. J.



